UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe
JUDGE RICHARD L. SPEER
Tony/Susan Shultz
Case No. 04-31058
Debtor(s)
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MEMORANDUM OPINION AND DECISION

This cause comes before the Court upon the Motion of the United States of America, on behdf
of the Interna Revenue Service, for relief fromthe autometic stay. By way of itsMotion, the Movant seeks
to setoff a prepetition income-tax refund due the Debtors againgt a clam it holds againgt the Debtors for
unpad taxes. Prior to the time of the Hearing scheduled on this matter, it was submitted to the Court that
no factua issues were in dispute, and thus the matter could be decided based solely upon the Briefs
submitted by the Parties. The Court is now in receipt of these Briefs, and based upon a review of the
arguments presented by the Parties, the Court findsthat the M otion of the United States of Americashould
be Denied. Beginning with the relevant circumstances giving riseto thismetter, the reasonsfor thedecison

are asfollows:
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OnFebruary 21, 2004, the Debtors filed a petition for relief under Chapter 13 of the Bankruptcy
Code. Inthar schedules, the Debtors' ligedthe Interna Revenue Service (hereinafter the“IRS’) asholding
anunsecured priority daminthe amount of $3,348.51. OnJune 7, 2004, the Debtors' proposed Chapter
13 Fan, which included a full repayment of the amount owed to the IRS as required by 11 U.S.C. §
1322(a)(2), was confirmed without objection.

OnNovember 1, 2004, the IRS filed amationfor relief fromstay seeking to offset itsdamagangt
the Debtors for back taxes againg amounts owed to the Debtors as the result of a subsequent tax
overpayment (i.e., ataxrefund). The Debtors objected, taking the positionthat the IRS should immediately
release those funds due to themasthe result of their tax overpayment; while, at the same time, the Debtors
espouse that they should be permitted to make, according to their confirmed plan, graduated paymentsto
the IRS for the back taxes owed. In putting forth this pogition, the Debtors raised two points of law.

Fird, the Debtors argue that the IRS does not even have aright to setoff because, asis required
for the right to exist, no mutudity exists betweenthe obligations to be offset. Second, the Debtors put forth
that the IRS is bound to the provisons of ther confirmed plan wherein the IRS sclam isto be pad in full
but over the course of the plan; and thus, in the absence of any default under the plan, the IRS cannot now
seek to have itsdamtreated preferentidly. After considering these arguments, the Court, for the reasons
now explained, findsthat the Debtors second argument is both correct and completely dispositive of the
matter now before the Court. Therefore, even operating under the assumption that the IRS does have a

right to setoff, it isnot entitled to relief from Stay.
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LAW

(d) Onrequest of a party in interest and after notice and a hearing, the court shdl
grant rlief fromthe stay provided under subsection (8) of this section, such as by
terminating, annulling, modifying, or conditioning such stay—

(2) for cause, including thelack of adequate protection of an interest in
property of such party in interes.]

DISCUSSION

The legd issues before the Court involve both the matter of setoff and relief from stay. The
determination of suchmeatters are deemed core proceedings over whichthis Court hasbeen conferred with

the jurisdictiona authority to enter fina orders. 28 U.S.C. 88 157(b)(2)(G)/(L); 1334.

The doctrine of setoff represents the right which one party has againgt another to use hisclamiin
full or partid satisfactionof what he owes to the other. Baker v. Nat’| City Bank, 511 F.2d 1016, 1018
(6™ Cir.1975). Though the Bankruptcy Code does not create any right of setoff, it recognizesthe right to
the extent that it exists under nonbankruptcy law. United States v. Myers (In re Myers), 362 F.3d 667,
670 (10" Cir. 2004). Oncethe right is determined to exigt, asis being assumed here, certain rightsare then
afforded to that creditor in bankruptcy; relevant here, a creditor possessing the right of setoff is afforded
the same status as that of a secured creditor. 11 U.S.C. § 506(a). Yet, just like other secured creditors
involved in a bankruptcy case, the IRS s right to setoff is subject to the automatic stay. 11 U.S.C. §
362(a)(7). And here, of the avallable groundsfor relief from stay, the IRS argues that relief is appropriate
under the “for cause” provison of 11 U.S.C. § 362(d)(1). (Doc. 16, pg. 3).
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Asdefrom alack of ‘adequate protection,” the Bankruptcy Code does not clearly set forth the
circumstanceswhich may condtitute * cause’ for rdlief from stay. Because of this, the Sixth Circuit hasheld
that the “ courts must determine whether discretionary relief is appropriate on a case-by-case bass”Inre
Trident, 52 F.3d 127, 131 (6" Cir.1995). This approach the Court labeled, the “totality of the
circumgtances’ test. Id. To this end, the IRS argues that ‘ cause’ exitsto lift the stay because the Interna
Revenue Code, 26 U.S.C. § 6402, providesit aright of setoff. (Doc. 16, p. 3). Astakenfromthe languege
of its Mation: “The Service's right of set off under 11 U.S.C. § 553 and 26 U.S.C. § 6402 condtitutes
‘cause for rdief from the automatic stay under 11 U.S.C. 8 362(d)(1).” But, aswill now be seen, thisis
a bootstrap argument.

As dready mentioned, inrecognizing the right of setoff, the Bankruptcy Code Ssmply provides the
holder of such a right the same dtatus as that of a secured creditor in bankruptcy. And while secured
creditors are afforded certain rights, above and beyond that of other creditors — foremost among these
being the right to be paid the full vdue of ther collatera — secured creditors are not, by virtue of ther
secured status alone, entitled to rdief from the stay based upon ther secured statusdone. 11 U.S.C. 8§
506. If they were, secured creditors could entirdy exempt themselves from the bank ruptcy process, a
position which is completely at odds with whole structure of the Bankruptcy Code. To give but one
example, 8§ 1322(b)(2) dlows a debtor to “modify the rights of holders of secured claimg.]”

By andogy then, the IRS isnot entitled to relief fromstay Smply because it holdsthe right of setoff.
What isespecidly illugtrating here is that just recently the United States Congress enacted what it entitled
the “Bankruptcy Abuse Prevention and Consumer Protection Act of 2005,”wherein major changes are
effectuated to the present Bankruptcy Code. (Pub. L. No. 109-8; 107™" Congress- Senate Bill S. 420).
And asapart of this Act, to take effect on October 17, 2005, it is gpecificdly provided that the IRS may
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setoff amutua prepetition debt unlessthe court grantsthe taxing authority adequate protection. Specificaly,
this new section will provide:

(b) The filing of a petition under section 301, 302, or 303 of this title, or of an
gpplicationunder section5(a)(3) of the SecuritiesInvestor Protection Actof 1970,
does not operate as a stay—

(26) under subsection (), of the setoff under gpplicable nonbankruptcy
law of an income tax refund, by a governmental unit, with respect to a
taxable period that ended beforethe order for relief againgt anincome tax
lidhility for a taxable period that aso ended before the order for relief,
except that in any case in which the setoff of an income tax refund is not
permitted under applicable nonbankruptcy law because of a pending
action to determine the amount or legdity of a tax lidbility, the
governmental unit may hold therefund pending the resol ution of the action,
unless the court, upon motion of the trustee and after notice and hearing,
grants the taxing authority adequate protection (within the meaning of
section 361) for the secured daim of that authority in the setoff under
section 506(a)[ .]

This new sectionthus essentidly codifiesthe positionnow espoused by the IRS; and therefore, by negetive
implication, would be unnecessary if its interpretation of the current state of the law were correct. In this

regard, Congress is presumed to know its own laws and the court’'s interpretation thereof. Goodyear
Atomic Corp. v. Miller, 486 U.S. 174, 185, 108 S.Ct. 1704, 100 L.Ed.2d 158 (1988).

Consequently, for these reasons, the Court will not relieve the stlay Smply becausethe IRS holds
aright of setoff. Stll, a question remains. Whether, in looking beyond its right of setoff, the IRS has
edtablished any basis for ‘ cause’ which would warrant relieving the stay?

The party seekingto establishthe existence of * cause’ for relief fromthe stay bearsthe initia burden
of proof. Schneiderman v. Bogdanovich (In re Bogdanovich), 292 F.3d 104, 109 (2™ Cir. 2002).

Though ‘cause’ is not defined, its existence, like those other Code provisions utilizing the ‘for cause
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language, requires that aminimd threshold be met: that providing the relief would perceptibly further those
ends sought by the Bankruptcy Code. In this matter, however, the IRS has not offered — and the Court
could not discern — any bass asto how the ams of the Bankruptcy Code would be served by affording
specia treatment to the IRS beyond that already received by other secured creditors. To the contrary, an
unignorable facet of this case pointsto the lack of any ‘cause’ which would warrant relieving the Stay.

The god in a Chapter 13 bankruptcy is to formulate a plan of reorganization. Once a plan is
formulated and thenconfirmed by the court, itsprovisons are final and binding — § 1327(a) sets forth that
“[t]he provisions of a confirmed plan bind the debtor and each creditor, whether or not the claim of such
creditor isprovided for by the plan, and whether or not such creditor has objected to, hasaccepted, or has
reglected the plan.” It follows then, that once aplanis confirmed, ‘ cause’ for relief fromstay must be based
upon postconfirmation circumstances, such as a default by the debtor under the terms of the plan. Ashas
been stated in one form or another:

acreditor must voice concerns, suchasworries about adequate protectionand the
necessity of certain assets for a successful reorganization, before the confirmation.
Once confirmation occurs, the creditor may not raise any issue that it could have
raised before confirmation.
Barry v. BA Properties, Inc. (Inre Barry), 201 B.R. 820, 823 (C.D.Cal.1996). This has been termed

the resjudicata effect of plan confirmation.

The positiontaken, however, by the IRS smply does not mesh with the res judicataeffect of plan
confirmation The Debtors Chapter 13 plan, which was confirmed by this Court, has no provison
providing the IRS with an immediate right of setoff. Insteed, like those other creditors, the Debtors plan
proposed to pay the IRS in deferred payments. And presently, the Debtors are not in default on this
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postconfirmation obligation. Additiondly, it cannot be overlooked that the IRS did not even object to the
Debtors trestment of its claim despite recelving adequate notice thereof.

Therefore, withthe Debtorsat the present time fully performing their duties under the terms of their
plan, and withthe IRS not offering any postconfirmationfactsinsupport of itsentittement to relief fromstay,
the weight of the evidence in this case Smply does not support afinding thet ‘ cause’ existsto lift the stay
so that the IRS can proceed to exercise itsright of setoff. And asitsright of setoff does not, done, provide
avdid bagsfor rdieving the say, afindinginthe IRS s favor is not appropriate at this time. Inreaching the
conclusions stated herein, the Court has considered dl of the evidence, exhibits and arguments of counsd,
regardless of whether or not they are specificaly referred to in this Decison.

Accordingly, itis

ORDERED that the Motion of the United States of America, on behdf of the Internal Revenue
Service, for Relief from the Automatic Stay, be, and is hereby, DENIED.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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